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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNIA
In the Matter of the Appeal of

)
BENJAM N DAVI DSON )

Appear ances:

For el lant: Neil D. MCarth
AP Attorney at LaV\)//

For Respondent: Burl D. Lack, Chief Counsel
Hebard P. Smth, Associate Counsel

OPINION

This appeal is made pursuant to Section 18593 of the
Revenue and Taxation Code fromthe action of the Franchise
Tax Board on the protest of Benjam n Davidson to a proposed
assessnent of additional personal incone tax in the anmount of
$24.50 for the year 1946. A concession by the Respondent as
to one of the two issues originally in controversy has, how
ever, reduced the amount in disputé to $2.00.

deduction by Appellant of the sumof $1,700 paid by himto his
former wife during the year 1946 under a property Settl|enent
agreenment executed on June 19, 1946, and Incorporated into the
interlocutory decree of divorce between the parties entered on
July 31, 1946. The agreement provided, anong other things, for
the custody of the children of the marriage and for the division
of the roRerty of the parties. In addition, paragraph "Seventh,"
under ich the $1,700 was paid, read as follows:

The renaininﬁlissue relates to the disall owance as a
g

"The hushand agrees in consideration of' the
rem ses and mutual convenants and agreenents
erein contained to pay to the wfe the sum of,

Two Hundred Fifty (&2 0.00) dollars per nonth
for a period of five (5) years, for the suEport
and nmai ntenance of herself and the mnor child-
ren, beginning on the first day of July, 1946
and continuing in monthly installnents ‘on the
first day of each and every nonth thereafter

for said five year period. However, if the wife
shal | remarry at any time wthin the five year
period then thereafter the said nonthly install-
ment is to be reduced to the sumof One Hundred
Twenty-five (¢$125.00) dol |l ars per nonth, payable
on the first day of each and every month there-
after, for the support and naintenance of the
said mnor children of the parties hereto, unless
the said mnor daughter marries before she
reaches the age of twenty-one years."
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Appeal of Benjam n Davi dson

The question presented for our consideration is whether
the nonthly paynents totalling $1,700 nade by Appellant to
his former wife under the propertg settlenment agreenent and
divorce decree were, as asserted by the Appellant, periodic
payments within the neaning of Sections 17104 to 17107 of the
Revenue and Taxation Code and therefore deductible under Section
17317.5 or, as contended by the Respondent, installment payments
wi thin Section 171060ft he Code and accordingly nondeductible.
The latter Section provided as follows:

"17106. Installment payments discharging a
part of an obligation the principal sumof which
I's, in ternms of noney or proPerty, specified in
the decree or instrument shall not be considered
perlodlccfaynents for the purposes of Sections
17104 and 17105.n

This Section, enacted in 1943, was copied from Section 22(k) of
the Federal Internal Revenue Code.

Appel I ant contends that the nonthly payments, though to be
made for only five years, were not installment payments under
Section 17106 because the principal sumwas not specified in
the decree. The Federal Tax Court in construing the identical
| anguage of Section 22(k) has held, however, that there is no
material difference between a decree or instrunment in which the
total amount is expressly set out and one in which it is
necessary to nultiply weekly or nonthly paynments by the nunber
of weeks or nonths over which they were to be paid in order to
determne the 8r|nC|paI sum specitfied. Estate of Frank P
Osatti, 12 T.C. 188; Frank R Casey, 12°T.C  ZZ74.

The taxpayer also contends that the payments were not
nstal | ment paynents under Section 17106 because, inasnuch as
he agreenent and decree provide for the reduction of payments
n the event of certain contingencies (death or remarriage of
Ee wfe), no ﬁrincipal sum has been specified. Here, too,
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the Tax Court has determned to the contrarY and has hel d that

the word "obligation" in the corresponding 1anguage of Section
22(k) does not refer in¥ to an absol ute and unconditional _
obl'igation, but also includes obligations subject to contingencies
where those contingencies have not arisen and have not voided the
obligation during the taxable years. J. B. Steinel, 10 T.C. 409;
Estate of Eranr P Ansatti, supra.

Appel I ant argues that the Tax Court decisions are erroneous;
that inasmuch as the great majority of divorce decrees provide
for alinony payments fcr a limted time and usually |ess than
ten years, the effact of the interpretation of Sections 17104-
17106 given by the Franchise Tax Board is to make nondeducti bl e
al | periodic ‘alimony payments Whi ch are payable for a period of
|l ess than ten years; ‘and that this was not the intent of the
Legislature. He presents no authority in support; of these con-
clusions. In Meaniey V. McColean, 49 Cal. 2pp. 2d 203, 209,
on the other hand,”1he COUHE‘i|n construing @ provi sion of the
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California Personal Income Tax Law copied from the Federal Act,
asserted that decisions under the Federal statute rendered
subsequent to the adoption of the State statute, while not
binding on the State, are entitled to great weight in inter-
preting identical |anguage appearing in the State statute

and pointed out that there is strong public ﬁollcy in favor

of interpreting simlar statutes dealing wth the sane subject
matter in a simlar fashion.

In view of these considerations we are' of the opinion that
the monthly payments invol ved herein are installment payments
within the neaning of Section 17106 and, accordingly, are not

deductible by the Appellant under Section 173175 =~ This

determ nation renders unnecessar¥ consi deration of the

nondeductibility under Section 17105 of $125 of each nmonthly

P%ynent as a paynent for the support of the mnor caiildren Of
€ husband.

“Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor

I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on the protest of Benjamin Davidson
to a proposed assessnent of additional personal incone tax in
t he anount of $24.50 for the gear 1946 be and the same is hereby
nodi fied, said action is hereby reversed as respects $22.50 of
said proposed assessnent of additional tax; in all other respects
said action is hereby sustained.

Done at Sacranmento, California, tkis 27th day of March, 1952,
by the State Board of Equalization

J. L. Seawell, Chairnan
Wn G Bonelli, Menber
J. H. Quinn, Menber

ATTEST: Dixwell L. Pierce, Secretary
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